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555 Capitol Mall

Sth Floor
Sacramento CA
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1901 Harrison Street
9th Floor

Oakland CA
94612-3501

tel 510.273.8780

toll free 800.339.3030
fax 510.839.9104

Yuba City

422 Century Park Drive
Suite A

Yuba City CA
95991-5729

tel 530.674.9761

fax 530.671.0990
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McDonough Holland & Allen rc
Attorneys at Law

MHA

Keith Kiley
Legal Secretary

Oakland Office
510.273.8780 tel
510.839.9104 fax
kkiley @mhalaw.com

September 1, 2004

- VIA FEDERAL EXPRESS

Janice Atkinson

Sonoma County Registrar of Voters
435 Fiscal Drive

Santa Rosa, Ca 95403

Re:  Gay Rainsbarger v. Sonoma County Board of Supervisors
Sonoma County Superior Court Case No. 235357

Déar Ms. Atkinson:

Enclosed please find the following file endorsed documents with regard to the
above-referenced matter.

1) Order on Plaintiff's Application for Order Shortening Time;

2) Ex Parte Application for Order Shortening Time to Hear Plaintiff's Complaint
for Declaratory and Injunctive Relief and Points and Authorities in Support of
the Application;

3) Declaration of Megan H. Acevedd in Support of Ex Parte Application for
Order Shortening Time to Hear Plaintiff's Complaint for Declaratory and
Injunctive Relief;

4) Order on Plaintiff's Application for Order Nunc Pro Tunc;

5) Ex Parte Application for‘O?rder Nunc Pro Tunc Amending Complaint for
Declaratory Relief;

6) Declaration of Megan h. Acevedo in Support of Ex Parte Application for
Order Nunc Pro Tunc Amending Complaint for Declaratory Relief;

Very truly yours,

=

Keith Kiley

760252v1 21419/0011
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McDONOUGH HOLLAND & ALLEN PC - Exempt from Filing Fees per Gov. Code § 6103
Attorneys at Law ' -
THOMAS R. CURRY (# 050348)

MEGAN H. ACEVEDO (# 226604)

1901 Harrison Street, 9th Floor : ’ S ENDORSEID
Oakland, CA 94612 . FILED

Phone: 510.273.8780 . a

Fax: 510.839.9104 AUG 31 2004
Attorneys for Plaintiff o SUPERDORCOURTOF oo oA

IN THE SUPERIOR COURT OF CALIFORNIA

COUNTY OF SONOMA
GAY RAINSBARGER, Sonoma City Clerk and) Case No. 235357
Elections Offlc1al , ) o
Plaintiff, ) ‘
- ). PLAINTIFF'S APPLICATION FOR
V. _ , ; . ORDER SHORTENING TIME
SONOMA COUNTY BOARDOF .~ ) |
SUPERVISORS, SONOMA COUNTY )
REGISTRAR OF VOTERS, )
)
Defendants. )
-’ )
e - )
THOMAS E. ANDERSON, STANLEY )
COHEN, CHRIS ELMS, THOMAS . )
HAEUSER, JOANNE SANDERS PATRICK
WOFFORD, - ;
Real Parties in Interest)
)
i
nmn
1
1
1
i
1
i
1

758123v1 21419/0011 ' Order Shortening Time
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McDoncugh Holland & Alien re
Aftorneys at Law

Upon consideration of the arguments related to good cause to shorten time,

IT IS QRDERED__that the ex parte application of Plaintiff Gay Rainsbarger Sonéma City
Clerk and Elections Official! ‘fo-r an (Srder Shortening Notice Time to hear. the Complaint for|
Declaratory and Injunctive Relief in the abovc-éaptioned matter is granted. Defendants' Rqsponéive
Pleadings must be filed and served on September 3, 2004. In the inferest of time, plaintiff Will not

file a reply brief in this matter. The matter will be heard in Department 21 of this Court on

Wed  G-8:2004 §:230 ann

Dated:__aygo-¢ 200 ~ ROBERTS.BOYD

v v HONORABLE ROBERT S. BOYD
| ' JUDGE OF THE SUPERIOR COURT

Order Shortenin g Time 758123v1 21419/0011
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ATTORNEY OR PARTY WITHOUT ATTORNEY (Name and Address): .. - TELEPHONE NO.: _ FOR COURT USE ONLY
Thomas R. Curry (050348) : 510-273-8780
[ McDonough Holland & Allen PC ‘ 510-839-9104
1901 Harrison Street, 9th Floor ' '
. %)akland, CA 94612
J
ATTORNEY FOR (Namey: City of Sonoma

\

Insert name of court and name of judicial district and branch court, it any:
Sonoma County Superior Court

PLAINTIFF/PETITIONER: City of Sonoma

DEFENDANT/ RESPONDENT: Sonoma County Board of Supervisors s

REQUEST FOR DISMISSAL .
[C] Personal Injury, Property Damage, or Wrongful Death CASF NUMBER:
D Motor Vehicle I:I cher . . . 235357

[l FamilyLaw
Eminent Domain
Other (specify): Declaratory & Injunctive Relief

X1

X

- A conformed copy will not be returned by the clerk unless a method of return is provided with the document.

1. TO THE CLERK: Piease dismiss this action as follows:
a. (1) [ With prejudice (2) Without prejudice

b X Complaint @ [ Petition v v
)] Cross-complaint filed by (name):  ~ - o ' © on (date):
(4)[] Cross-complaint filed by (name): o ' » ~ on (date):

(5) Entire action of all parties and all causes of aci_ior_l
> ®) ] Other (specify):* '

(TYPEORPAINTNAME OF [X]. ATTORNEY [_| PARTY WITHOUT ATTORNEY) . » . (SIGNATURE) . l

*If dismissal requested is of specified parties only of specified causes of " Attorney or party without attorney for: Do
action only, or of specified cross-compiaints only, so state and identify = . i, :

the parties, causes of action, or cross-complaints to be dismissed. _ Plaintiff/Petitioner D Defendant/Respondent

] cross - complainant

2. TO THE CLERK: Consent to the above dismissal is hereby given.”

767

Date: ’
(TYPEORPRINTNAMEOF || * ATTORNEY [_]  PARTY WITHOUT ATTORNEY) - : (SIGNATURE)
™ If Ia fcross-cfc;mplaint—or Resfponse (Family Law)tszeekingdaffit;mativte_ Attorney or party without attorney for:
relief -is on file, the attorney for cross-complainant (respondent) mus . e - =
sign this consent if required by Code of Civil Procedure section 581 (i) . [] Plaintitf/ Pet'tlon.ef [0 Defendant/Respondent
or ). - ' [ Cross - complainant

(To be completed by clerk)

3. [[] Dismissal entered as requested on (date): :
4. [] Dismissal entered on (date): as to only (name):
5. [] Dismissal not entered as requested for the following reasons (specify):
6. [] a. Attorney or party without attorney notified on
N b Attorney or party without attorney not notified. Filing party failed to provide
e [1 acopy to conformed [Tl means to return conformed copy:
Date: : . - Clerk, by ’ -+ ,Deputy
364vH21419/00H

¥ Code of Civil Procedure § 581 et seq.
S At By e ' REQUEST FOR DISMISSAL Cal, Rules of Gourt, rules 383 1233

982(a)(5) [Rev. January 1,1997] - ‘ American LegalNet, Inc. | lwww.USCounFoms.coml
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1| CASE TITLE: ' Rains_bargei v. Sonoma County Board of Supeﬂisors, etal.

COURT/CASE NO: Sonoma County Superior Court Case No.: 235357

: ‘ PROOF OF SERVICE _ :
I am employed in the County of Alameda; my business address is 1901 Harrison Street,
9th Floor, Oakland, California 94612. .1 am over the age of eighteen years and not a party to the
foregoing action. - _ T
1 am readily familiar with the business practice at my place of business for collection and
processing of correspondence for mailing with the United States Postal Service. Correspondence so
collected and processed is deposited with the United States Postal Service that same day in the
ordinary course of business. ‘ : :

On October 15, 2004, I served the within: Request fqr Dismissal -

XX [ by mail on the following party(ies) in said action, in accordance with Code of Civil
Procedure § 1013a(3), by placing a true copy thereof enclosed in a sealed envelope in a
designated area for outgoing mail, addressed as set forth below. At McDonough
Holland & Allen PC, mail placed in that designated area is given the correct amount of
postage and is deposited that same day, in the ordinary course of business, in a United
States mailbox in the City of Oakland, California.

13
14

15
16
By
18
19
20
21
22
23
24
25
26
V27

28
MITAY

MecDonough Heliand & Allen rc
Attorneys at Law

by personally delivering a true copy thereof, in accordance with Code of Civil
Procedure § 1011, to the person(s) and at the address(es) set forth below.

by overnight delivery on the following party(ies) in said action, in accordance with
Code of Civil Procedure § 1013(c), by placing a true copy thereof enclosed in a sealed
envelope, with delivery fees paid or provided for, and delivering that envelope to an
overnight express service carrier as defined in Code of Civil Procedure § 1013(c)..

by facsimile transmission, in accordance with Code of Civil Procedure § 1013(e), to the
.| following party(ies) at the facsimile number(s) indicated: - - . _ '

Attn: Lanie Gerber, Clerk Attn: Janice Atkinson -

Sonoma County Board of Supervisors ~ Sonoma County Registrar of Voters
- 575 Administration Drive, Rm 100-A - 435 Fiscal Drive ’

Santa Rosa, CA 95403 - Santa Rosa, CA 95403

707.565.3778 - 707.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct and that this document was executed on October 15, 2004.

P

Keith Kiley /%

770705v1 21419/0011 : _ h Proof of Service -
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McDonough Holland & Allsn re
Attornays at Law

McDONOUGH HOLLAND & ALLEN PC Exempt from Filing Fees per Gov. Code § 6103
Attorneys at Law : . '

THOMAS R. CURRY (# 050348)

MEGAN H. ACEVEDO (# 226604)

1901 Harrison Street, 9th Floor . ENDORSED
Oakland, CA 94612 ‘ C o FILED

Phone: 510.273.8780 o | - ALIE 3

Fax: 510.839.9104 A AUE 3 1 2004
Attorneys for Plaintiff o _ o » bupm\'daoi,;?f ZE ‘:ONL"M!;OHN'A

IN THE SUPERIOR COURT OF CALIFORNIA

COUNTY OF SONOMA
{|GAY RAINSBARGER Sonoma City Clerk and ) Case No. 235357
Elections Official . -
Plaintiff, EX PARTE APPLICATION FOR
ORDER SHORTENING TIME TO
V. HEAR PLAINTIFF'S COMPLAINT

v ’ . ‘ FOR DECLARATORY AND ‘
SONOMA COUNTY BOARD OF INJUNCTIVE RELIEF; POINTS & :
SUPERVISORS, SONOMA COUNTY AUTHORITIES IN SUPPORT OF THE .
REGISTRAR OF VOTERS, - 'APPLICATION

Defendants. v

THOMAS E. ANDERSON, STANLEY
COHEN, CHRIS ELMS, THOMAS
HAEUSER, JOANNE SANDERS PATRICK
WOFFORD,

* Real Parties in Interest

N i N N S Nt N Nt N e S N St Nae N St “w e

.C'oc.le of Civil Procedure section 1005 pefmits Courts tb prescribe a shorter time period for
any motion requiring written notice. Under Rule of Court 317(b) Courts are specifically allowed to
shorten the amount of time required for filing and serving a motion whenever good cause exists.
Good cause for granting this application in favor of plaintiff, Gay Rainsbarger, Sonoma City Clerk
and Elections Official exists for reasons discussed below. (Wilson v. Handley, 97 Cal App.4th
1301, 1306 (3d Dist. 2003) (Good cause is given 1ts ordmary meamng) y |

759340v1 21419/0011 ‘ Application for Order Shortening Time
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HicDonaugh Holland & Alisn rc
Attorneys 8t Law

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF EX PARTE
APPLICATION FOR ORDER SHORTENING TIME |
The C1ty of Sonoma ("C1ty") Electlons Official, Gay Rainsbarger, is seeking a
decision from this court regarding the meaning of the term "Occupation" as it is used in section
13307 of the California Elections Code. The Code itself does not define the mearling, nor are there
cases interpreting its definition. |
The Elections Code vprov,ides for specific procedures. for filing Nomination Papers for city

elections. Section 13307 of the Elec)tions Code allows each candidate for elective city office, to

prepare a Candidate Statement on a form provided by the city elections official. "The statement may

include the name; age and occupation of the candidate and a brief description, of no more than 200

words, of the candidate's education and qualifications eXpressed by the caﬁdidate himself or herself."

(Elect. Code §13307(a)(1).)

Once all Nomination Papers are filed and the filing period for candidates closes, the code
provides for a terl4calendar-_day review period during which candidates and‘t‘he public may review
Candidate Statements. "During the 10-ca1endar—day public' examinatiorl_ period provided by this
section, any voter of the jurisdiction in which the election 1s being held or the elections official,
himself or herself, may seek a writ of mandate or an injunction requu‘mg any or all of the matenal in
the candidates statements to be amended or deleted " (Elect. Code §13313. b)(1).)

. After the ten- calendar—day review period, the Candidate Statement becomes. part of the
printed voter information pamphlet Elections Code section 13307 specifies: "The electlons off1c1al
shall send to each voter, together with the sample ballot, a voter's pamphlet which contalns the
written statements of each candidate that is prepared pursuant to this section." (Elect. Code
§13307(3)(b).) | -

On June 16, 2004, the City Council for the City of Sonoma adopted ‘Resolution No. 38-2004
calling a General Municipal Election fo be held November 2, 2004, for the purpose of filling two full
four-year terms on the City Council. At that time, the Council also adopted Resolution No. 39-2004
requesting the County to Consolidate the Election. Thus, defendant County Registrar of Voters will| -

conduct the City's election on November 2, 2004, along with the general election. Because the

Application for Order Shortening Time 759340v1 21419/0011 -
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B
i McDonough Holland & Allsn rc
Attorneys at Law

election is quickly approaching, the County Registrar must print the voter information pamphlet and
distribute it to all voters in the coming weeks. The decision in this case will determine the type of
1nformat1on that is appropnate within the "Occupatton" section of the Candidate Statements printed
in the voter pamphlet. Therefore, 1t is imperative that the court resolve the issue before printing
begms..

Furthermore, if the court postpones its review of the current comolajnt and allows the voter
information pamphlets to be printed with the current oocupation information included, Plaintiff and
Real Parties in Interest will suffer irrepatable harm in that the voter pamphlet will contzin
inconsistent information about the cahdidates. b

Counsel for Defendants, County Counsel Kathy Larocque is amenable to a shortened
pleading schedule to prevent the pos51b111ty of delay. Durmg a telephone conference with City
Attorney Thomas R.Curry and Megan H. Acevedo of August 27 2004, Ms. Larocque suggested that
she would be willing and able to file her responsive pleading by September 3, 2004. (Megan H.
Acevedo Declaration at { 4.) Plaintiff requests .a hearing on the mattet' as soon after that date as
possible.» To prevent any delay in the printing of the yotet information pamphlets and to ensure that

relief is granted before irreparable harm is done to candidates, Plaintiff respectfully requests that this

court grant an Order Shortening Time to hear the present Complaint.

DATED: August ___, 2004

McDONOUGH HOLLAND & ALLEN PC |
Attorneys at Law v

‘ By:@@zmﬁ %
THOMAS R. CURR¥ /

Attorneys for Petitioner & Plaintiff

Application for Order Shortening Time 759340v1 21419/0011
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_ COUNTY OF SONOMA
GAY RAINSBARGER Sonoma City Clerk and ) Case No. 235357
Electlons Official ‘ ) R }
Plaintiff, _ ) DECLARATION OF MEGAN H.
- ) ACEVEDO IN SUPPORT OF EX
v. ) PARTE APPLICATION FOR ORDER
» ' ) SHORTENING TIME TO HEAR :
SONOMA COUNTY BOARDOF ) - PLAINTIFF'S COMPLAINT FOR
SUPERVISORS, SONOMA COUNTY ) DECLARATORY AND INJUNCTIVE .
REGISTRAR OF VOTERS, ' ) RELIEF
Defendants. )
. -
THOMAS E. ANDERSON, STANLEY | ' ;
| COHEN, CHRIS ELMS, THOMAS )
HAEUSER, JOANNE SANDERS PATRICK !
WOFFORD, | %
Real Parties in Interest)

McDONOUGH HOLLAND & ALLEN PC Exempt from Filing Fees per Gov. Code § 6103
Attorneys at Law S -
THOMAS R. CURRY (# 050348)

MEGAN H. ACEVEDO (# 226604)

1901 Harrison Street, 9th Floor - RSED

Oakland, CA 94612 | o ' ENDORS

Phone: 510.273.8780 S o FILED

Fax: 510.839.9104 ' ' AUG 3 % 7004
Attorneys for Plaintiff | _ SUPERIOR GOURT OF CALIEIANIA

COUNTY GF SONGNMA

- IN THE SUPERIOR COURT OF CALIFORNIA

NHA

#cDonaugh Holland & Allsn rc
Anorneys st Law

I, MEGAN H. ACEVEDO, do declare and say that the matters set forth in this application
and declaration are stated on the basis of my own personal knowlédge and experience, and if called
asa witnesé in this action, I could and would testify competently to such mattérs as follows:

1. | I am an attorney at law licensed to practice in this state and am an attorney for
Plaintiff, Gay Rainsbarger ("Plaintiff"), Sonoma City Clerk and Elections Official, in this action.

2. On August 23, 2004, Plaintiff filed a Complaint for Declaratory and Injunctive Relief;

Verified Petition for Writ of Mandate. As described in greater detail in Plaintiff's concurrently filed

] ;

758021v1 21419/0011 Acevedo Declaration in Support of Application for Order Shortening Time
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ficDonough Holland & Allen re
Anornoys at Lew

Ex Parte’ Application For An Order Nunc Pro Tunc, I was notified on August 24, 2004, that the
Clerk of Court would no‘t’ permit a complaint for declaratory relief to be éombined with a petition for
writ of mandate. VTheref'o_re, on August 24, 2004, Plaintiff filed a Complaint for Declaratory and
Injunctive Relief in the above entitled case. This case is brought to request the cburt's decision in
defining the meaning of "Oc'c‘upation" as it is used in the Elections Code sectioﬂ allowing candidates

for City elections to file Candidate Statements (Elections Code §13307.)

‘3. The parties are interested in a quick resolution to this issue. The Candidate Statement

for each City Council candidate will be incorporated into the voter information pamphlet to be sent
to all City‘voters. A dispute aboutvfhe contents of the Statement could result in delayed prin_tiﬂg of
the voter information pamphlet. | Itis necessa_ry that the Complaiht for Declaratory and Injunctive
Relief be heard on shortenéd time because the pai'ties do not want to delay pn'r_iting of the voter
information pamphlet. L o |

4. I have given more than 24 hours ndtification to Kathy Larocque, counsél for
respondents Sonoma County Board of | Supervisofs and So_noxﬁa Countyv Registrar of Voters
("Respondents"), of this ex parte application. ~Counsel for Respondents, is located at 575
Admihistration Drive, Room 100-A, Santa Rosa, California. On Auguét 27, 2004 at approximately

10:00 a.m. County Counsel Kathy Larocque telephoned our office and spoke with me and City

'Attorney Thomas Curry During the conference call with Ms. Larocque on speaker phone,‘Mr.

Curry personally notified her of the date, time, and place of this ex parte application. During that
conversation, Ms. Larocque indicated that Defendants'woﬂld be willing to file their responsive
pleadings by September 3, 2004. | R

5. | I have given more than 24 hours notification to Real Parties In Interest, Thomas E.
Ande:son, Stanley Cohen, Chris Elms, Thomas Haeﬁse_:r, Joanne Sanders, and Patrick Wofford. At
approximately 2:40 p.m. on August 27, 2004, I telephoned Thomas E. Aﬁderson at his home
telephone number and left a message on his answering machine notifying him of the date, time, and
place of this ex parte application. At approximately 2:44 p.m. on August 27, 2004, I telephoned

Stanley Cohen at his home telephone number and personally notified him of the date, time, and place

of this ex parte application. At approximately 2:50 p.m. on August 27, 2004, I telephoned Chris

5

Acevedo Declaration in Support of Application for Order Shortening Time 758021v1 21419/0011
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MicDonough Haliand & Allen ¢
Anorneys at Law

Elms at his home telephone number and personally notified him of the date, time, and place of this
ex parte application. At approximately 3:10 p.m. I telephoned Thomas Haeuser at his business
telephone and left a message with his secretary to notify him of the date, time, and place of this ex
parte applieation. At approximately 3:15 p.m. on August 27,2004, 1 telephoned Joanne Satlders at
her business telephone and left a message with her»secretary to notify her of the date, time, and place
of this ex parte application. At at)proximately 3:18 p.m. on August 27, 2004, I telephbned Patrick

Wofford at his home telephone and left a message on his answering machine notifying him of the

, date time, and place of this ex parte application.

- I declare under penalty of perjury under the laws of the State of California that the
foreoomg is to my knowledge true and correct. Executed th1s 30th day of August, 2004, at Oakland,

California.

%Z%%W

MBGAN}-‘{ ACEVEDO

3

Acevedo Declaration in Support of Application for Order Shortening Time 758021v1 21419/0011
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McDON OUGH HOLLAND & ALLEN PC Exempt from Filing Fees per Gov. Code § 6103
Attorneys at Law : ' '
THOMAS R. CURRY (# 050348) '

MEGAN H. ACEVEDO (# 226604) E.

1901 Harrison Street, 9th Floor - S FHLbu o
Qakland, CA 94612 - ‘ - o
Phone: 510.273.8780 ' - AUG ERI

Fax: 510.839.9104 SUPERIOR COURT OF ¢

COLINTY S sOmMOwin

Attorneys for Plaintiff

_IN THE SUPERIOR COURT OF CALIFORNIA
' COUNTY OF SONOMA |

GAY RAINSBARGER, Sonoma City Clerk and) Case No. 235357
Elections Official

Plaintiff,

PLAINTIFF ‘ S APPLICATION FOR
V. ORDER NUNC PRO TUNC
SONOMA COUNTY BOARD OF
SUPERVISORS, SONOMA COUNTY
REGISTRAR OF VOTERS,

Defendants.

THOMAS E. ANDERSON, STANLEY
COHEN, CHRIS ELMS, THOMAS
HAEUSER, JOANNE SANDERS, PATRICK
WOFFORD L

Real Parties in Interest

N’ N N N N N N N N N N Nt e N N Nt Nt et

Upon consideration of the arguments related to good cause to shorten time,

IT IS ORDERED that the ex parte 'épplicatioﬁ of Plaintiff Gay Rainsbarger Sonoma City
Clerk and- Elections Official, for an Order Nunc Pro Tunc to aménd the. Complaint for Declaratory
and Injunctive Relief as having bee_:n filed on August 23, 2004, it granted.

Dated:__AUG 3 1 2004 |

ROBERT S. BOYD

- HONORABLE ROBERT S. BOYD

Judge of the Superior Court

759579v1 21419/0011 Order Nunc Pro Tunc




1 {{McDONOUGH HOLLAND & ALLEN PC Exempt from Filing Fees per Gov. Code § 6103
o~ Attorneys at Law -

! THOMAS R. CURRY (# 050348)
MEGAN H. ACEVEDO (# 226604)

[\

1901 Harrison Street, 9th Floor , : o
Oakland, CA 94612 -~ ENDORSED
Phone: 510.273.8780 : ‘ A ‘

Fax: | 510.839.9104 : .' | _ A AUG 3 1 2004
Attorneys for Plaintiff . ' SUPERIOR COURT OF GALIFGRNIA

- COUNTY OF SONOMA

IN THE SUPERIOR COURT OF CALIFORNIA

© o a9 N Wk A W

| | COUNTY OF SONOMA |
10 || GAY RAINSBARGER, Sonoma City Clerk and) ~ Case No. 235357

~ |{Elections Official ) _
11 . . ,
Plaintiff, .) .EX PARTE APPLICATION FOR
12 | ) ORDER NUNC PRO TUNC
v. | ) AMENDING COMPLAINT FOR. |
13 ' ‘ ‘ R )  DECLARATORY AND INJUNCTIVE‘
SONOMA COUNTY BOARD OF ) RELIEF : o
» 14 || SUPERVISORS, SONOMA COUNTY )
( > s REGISTRAR OF VOTERS, )
Defendants. )
16 S ) :
17 || THOMASE. ANDERSON, STANLEY ).
COHEN, CHRIS ELMS, THOMAS )
18 HAEUSER, JOANNE SANDERS PATRICK .
|| WOFFORD, )
19 , )
. Real Parties in Interest) -
20 e )
21 ‘
22 Plaintiff, City of Sonoma Elections Official, Gay Rainsbarger ("Plaintiff"), is secking a

23 || decision from this Court regarding the meaning of the term "'O'ccuiié‘ltion" as it is ﬁsed section 13307 '
24 || of the California Elections Code. Toward this end, Plaintiff submitfed to this Court a Complaint for
25 || Declaratory and Injunctive Relief; Verified Petition for Writ of Mandate, on August 23, 2004. On
- 26 |{ August 24, 2004, the Clerk of Court, Mala Fernandez, notiﬁed Plaintiff's attorney, Megan H.

27 || Acevedo that a complaint and petition for writ could not be filed as one document. Therefore,

28 |{Plaintiff's counsel filed a Complaint for Declaratory and Injunctive Relief on August 24, 2004.

MHAY

~ McDonough Holisnd & Allsn »c .
Aftorneys at Law - 1

758183v1 21419/0011 Ex Parte Application for Order Nunc Pro Tunc
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McDonough Hollend & Allan rc
Antorneys at Law

Plaintiff hereby requests that the latter Complaint be amended by an order nunc pro tunc to set its
flhng date back to August 23, 2004. -
Points and Authontles In Support of Appllcatlon for Order Nunc Pro Tunc
Plamt1ff timely filed a Complaint for Declaratory and InJunct1ve Relief; Verified Petition for
Writ of Mandate ("Complaint/Petition") on August 23, 2004. (Declaration of Megan H. Acevedo
("Acevedo Dec.") at §2, see also Exhibit A to Acevedo_Dec.) The following day, the Clerk of Court
informed Mrs. Acevedo that the Complaint/Petition was unacceptable because complaints can not be

combined with writ petitions. (Acevedo Dec. at §3.) Plaintiff's counsel asked the Clerlc for the_

reference to a rule of court or local rule prohibiting such a_'filfng and Ms. Fernandez said that she

could not take the time to identify the applicable statute, but that the Court's policy against the
combined complaint/writ was firm. (Acevedo Dec. at ‘][4‘.). Mrs. Acevedo told the Clerk that she had
been involved in a case filed in Sonoma Superior Court in which the complaint contained a petition
for writ of mandate. Mrs. Fernandez said that the case rnust have been accepted erroneously, as no
such filings are permitted. (Acevedo Dec. at ‘1[4.) Mrs. Acevedo went on to ask whether the Clerk
wouldv cross out the third cause of action pursuant to a request by plaintiff and Ms. bFernandez said
that she would not Rather Ms Fernandez explamed that the only way to cure the alleged eITor was
to file a new complamt and/or writ. (Acevedo Dec. at 5. ) Mrs Acevedo explained that ref1l1ng
would cause the document to be filed on August 24 2004 one day past the deadline for fﬂmg an
injunction under the relevant Elections Code section. (Acevedo Dec. at {5.) “The Clerk responded
that the only way to av01d a late f1l1ng would be to submit an ex parte application for a nunc pro tunc
order with the judge. (Acevedo Dec. at{5.)

A nunc pro tunc order is one entered as of a time prior to the actual entry, so that it.is treated
as effective on the earlier date. It allows for retroactive entry and is an exercise of the Court's
inherent power, "the object being to do justice to a litigant whose rights are threatened by a delay
that is not his fault." (Witkin, 7 Judgment §62.) |

In the present case, Plaintiff met the deadline for filing its 'Complalnt when it filed the
Complaint/Petition on August 23, 2004. Plaintiff's counsel was not informed until the following day

that complaints cannot be combined with petitions for writ of mandate. Although Plaintiff's counsel

ExX Parte Application for Order Nunc Pro Tunc 758183v1 21419/0011




!

o 3 O U A WwWN

\O

10
11
12
13
14
715
16
17
18
19
20
21
22
23
24
25
26
27

28
N

3
NMcDonough Holland & Alisn rc
Atiorneye at Law

is unaware of any rule or reason for keeping writ petitions separate from complaints for declaratory
relief, counsel immediately refiled its revised complaint, dropping the petition for writ from its listed
causes of action. The Complaint for Declaratory and Injunctive Relief was filed on August 24,
2004. The delay was not the fault of Plaintiff; thus, in thé interest of justice, Plaintiff respectfully
requests that the Court order the Complaint amended nunc pro tunc to set its filiﬁg date for August

23, 2004. _ -

DATED: August __, 2004

‘ McDONOUGH HOLLAND & ALLEN PC
Attorneys at Law

“B 7,«;?%&/%‘;

MAS R. CURRY
Attorneys for Plaintiff : '
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