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Raymond Lutz
771 Jamacha Rd #148
El Cajon, CA 92019

Re:  Your letter, dated March 17, 2019.
Dear Mr. Lutz:

We are in receipt of your letter, dated above, where you request, pursuant to the
California Public Records Act (the “Act”), “ballot images for the November 2018 election.”
You additionally request that the images be provided “electronically in a machine-readable
format, either on CD or thumb-drive.” You cite California Elections Code section 2300 as
the authority for your ability to receive these records under the Act.

Regrettably, we find that the California Voter Bill of Rights does not authorize the
Registrar of Voters to release ballot images. First, as part of a citizen’s enumerated voter
rights, Elections Code section 2300 (a) (4) affords every voter in this state the right to “cast
a secret ballot free from intimidation.” This right to a secret ballot is consistent with the
enumerated right to privacy bestowed upon every Californian and the requirement that
voting must be “secret,” also found in the California Constitution. See, Cal. Const. art. I, §
1 and art. I, § 7. It is important to note that California voters specifically amended article I,
section 1 of our state Constitution in 1972 to include among the various “inalienable” rights
of “all people” the right of “privacy.” (White v. Davis (1975) 13 Cal. 3d 757, 773.)

A principal aim of the amendment was to “limit the infringement upon personal privacy
arising from the government’s increasing collection and retention of data relating to all
facets of an individual’s life.” (/d. at p. 761.) Finally, we also note that Elections Code
Section 3017(b) requires the Orange County Registrar of Voters to “establish procedures to
ensure the secrecy of a ballot returned to a precinct polling place and the security,
confidentiality, and integrity of any personal information collected, stored, or otherwise
used pursuant to this section.” (Emphasis added.)

In keeping with the privacy principle enshrined in the California Constitution, the
California Public Records Act also exempts voter information from disclosure. Government
Code section 6254.4 exempts disclosure of voter registration information and further
declares signatures on voter registration affidavits as “confidential,” prohibiting their
disclosure to “any person.” Section 6254 (k) also exempts records whose disclosure is
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either exempt or prohibited under federal or state laws, including those laws relating to privilege. In
turn, California Evidence Code section 1050 prohibits the disclosure of “the tenor” of a voter’s “vote
at a public election where the voting is by secret ballot.”

Of course, in the event a candidate requests a recount, the candidate may examine ballots,
whether voted or not, and any other relevant material even though such materials might otherwise be
exempt from disclosure under the Public Records Act. (See Election Code, § 15630 [all ballots,
whether voted or not, and any other relevant material, may be examined as part of any recount if the
voter filing the declaration requesting the recount so requests], § 17302 [packages containing ballots
and identification envelopes shall be kept by the elections official, unopened and unaltered, for six
months from the date of the election].) However, this right of examination does not otherwise
abrogate voters’ rights to privacy and secrecy in their votes. In fact, Elections Code sections 17301
through 17306, taken as a whole, prohibit the disclosure of voting materials, including ballots, unless
expressly allowed under statute. The aforementioned statutory scheme further expressly authorizes
an elections official to destroy these materials after the statutorily designated time for an election
contest or criminal prosecution necessitating these materials has lapsed.

In short, the California Constitution, the Elections Code and the exemptions found in the Act
prohibit the disclosure of the requested ballot images for the November 2018 election. The Elections
Code, read in conjunction with the California Constitution, give a voter the right to vote a secret
ballot. And, consistent with the California Constitution, the California Public Records Act provides
an exemption from disclosing the requested records under the Act.

Very truly yours,

LEON J. PAGE
COUNTY COUNSEL

By

\\ N\
J acquelianu\W{m, Senior Deputy
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cc: Neal Kelley, Registrar of Voters



